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or impossibility of performance. Similarly if the proper law
of a contract is English law and if the object of the contract
is to violate the law of a foreign country, the contract is void
in England by reason of a domestic rule of English law (j)
and the use of the expression public policy in this connection
is merely a mode of stating one of the kinds of contract which
are illegal by domestic English law. Again, if the proper law
of a contract is English law, and an act of performance is re-
quired by the contract to be done in a foreign country, and the
doing of the act there is prevented by supervenient impossibility,
the question of the validity of the contract in England is a
matter to be decided by domestic rules of English law. This,
it is submitted, is the true ground of the decision in Jacobs v.
Credit Lyonnais (k). In that case it was held (1) that the
proper law of the contract was English law, notwithstanding
that some of the acts of performance, including the shipment of
goods, were to be done in Algeria, and (2) that by English
law an insurrection in Algeria which rendered shipment of the
goods impossible did not afford an excuse for non-performance
by the seller. Whether the decision was right or wrong on the
second point (I) is immaterial for the present purpose. What
is material is that the court discussed and applied, on the second
point, domestic rules of English law, and that the case is
therefore not authority for any supposed rule of English conflict
of laws that mere impossibility of doing an act required by
a contract to be done in a foreign country, as contrasted with
the illegality of the doing of the act by the law of that country,
does not afford an excuse for non performance (m).

fjTFoster v. Driscoll, [1929] 1 K.B. 470.

(k)  (1884), 12 Q.B.D. 589, 1 R.C. 338.

(I) Although the case was approved by McCardie J. in Blackburn
Bobbin Co. v. Allen, [1918] 1 K.B. 540, at p. 546, it is submitted that
on the second point it was wrongly decided and is inconsistent with
the ratio decidendi of the Court of Appeal in the Blackburn case,
[1918] 2 K.B. 467,

(m) As to the views expressed in the foregoing paragraph, see
also Cheshire, Private International Law (2nd ed. 1938) 277, note 5,
with reference to a similar theory as to Foster v. Driscoll and the
Ralli case stated by Mann (1937), 18 Brit. Y.B. Int. Law 107-113.
The same point is mentioned in a comment on the Kleinwort case by
Kahn-Freund (1939), 3 Modern L. Rev. 158, at pp. 160-161, under the
heading International Effect of Currency Restrictions. In this
comment and in Conn, Currency Restrictions and the Conflict of Laws
(1939), 55 L.Q. Rev. 552, at pp. 558-559, there are interesting ob-
servations on the merits of the Kleinwort case in connection with the
wider question as to the effect to be given in England to the legisla-
tion, of a foreign country imposing restrictions upon the liberty of
its nationals to make payments outside of their country.